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BEFORE THE COURT OF JUDICIAL MAGISTRATE FIRST CLASS, GOHPUR, 

    SONITPUR 

 

P.R. Case No.265/2018  

Under Sections 279, 338, Indian Penal Code 

___________________________________________________________________________ 

 

STATE OF ASSAM     

         ……………..PROSECUTION  

-VERSUS- 

 

Mr. PURNA HAZARIKA 

S/O Lt. SOMESWAR HAZARIKA 

R/O- RUPNAGAR 

P.S.- GOHPUR 

DIST.- BISWANATH 

 

              ………..ACCUSED PERSON 

________________________________________________________________ 

   

PRESENT: MR. RAJ SEKHAR DUARA, JUDICIAL MAGISTRATE FIRST CLASS, 

GOHPUR, SONITPUR 

___________________________________________________________________________ 

 

ADVOCATE FOR THE PROSECUTION:  Ms. SANTANA BHUYAN, APP. 

ADVOCATE FOR THE ACCUSED PERSON:  Mr. DEBAJIT DUTTA  

___________________________________________________________________________ 

OFFENCE EXPLAINED ON:    30.01.2019   

EVIDENCE RECORDED ON:    13.05.2019, 03.06.2019, 

   30.09.2019, 18.02.2021  

ARGUMENTS HEARD ON:     08.03.2021  

JUDGMENT DELIVERED ON:     20.03.2021 
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JUDGMENT 

       FACTUAL SCENARIO 

1. The Prosecution’s case can be surmised as:  one Ms. Pompi Sarma had lodged 

an F.I.R. before the Officer- in- charge, Gohpur Police Station, alleging inter alia 

that on 14.09.2017 at around 7:30 p.m. in the evening, there was an accident at 

Sulengi, in which a car travelling from Gohpur towards Lakhimpur, bearing 

registration no. AR-01-E-8169 driven at high speeds and in a negligent manner, 

had hit her husband who was walking on his side of the road at the time of 

impact. It is further brought forth that in consequence of such reckless action of 

the driver of the said vehicle; her husband sustained injuries of the grievous 

nature and had to undergo treatment at multiple medical institutions, including 

Tezpur Medical, Sonitpur. Hence, the instant case. 

INVESTIGATION BY POLICE 

2. On receipt of the F.I.R., Officer- in- charge of Gohpur P.S. registered the same 

as Gohpur P.S. Case No.271/17 under Sections 279, 338 of the Indian Penal 

Code and conducted investigation into the matter. On conclusion of such 

investigation, the police submitted charge-sheet against the accused person, Mr. 

Purna Hazarika under Sections 279, 338 of the Indian Penal Code. 

 

APPEARANCE OF THE ACCUSED AND TRIAL 

3. On receipt of the said charge-sheet, the case was transferred by Learned SDJM 

(M), Gohpur to this Court for trial. After having taken cognizance, summons 

were issued by this Court to the accused to procure his attendance. In due 

course, the accused person, Mr. Purna Hazarika, entered his appearance in 

compliance with the summons served. Thereafter, copies of the relevant 

documents stipulated under section 207, Cr.pc, were furnished to the accused 

person.  Subsequently, particulars of offence under Sections 279, 338, IPC were 

read over and explained to the accused person to which he pleaded not guilty 

and claimed to be tried.  

 

4. During trial, to substantiate their case, the prosecution examined 5 (five) 

witnesses and exhibited 5 (five) documents after which evidence for prosecution 

was closed. Subsequently, all the incriminating materials brought out in the 
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statement as mandated by Section 313 Criminal Procedure Code was recorded, 

to which the accused replied in negative, denouncing the allegations labelled 

against him. Defense declined to adduce any evidence to support their case. 

 

POINTS FOR DETERMINATION 

5. Upon hearing both the parties with regards to their arguments advanced, on 

perusal of the case record and after scrutinizing and deliberating upon the 

evidence on record and taking into account the rival contentions put forth, the 

following points for determination have been formulated by this court to arrive 

at a definite finding.  

 

i) Whether the accused person, Mr. Purna Hazarika on or 

about the 14th day of September, 2017 at around 7:30 

p.m. at Sulengi, Gohpur which is a public way, drove 

vehicle no. AR-01-E-8169 in a manner so negligent as 

to endanger human life and thereby committed an 

offence punishable under Section 279, IPC? 

ii) Whether the accused person, on or about the same 

date, time and place caused grievous hurt to Mr. Milon 

Sharma by doing a rash and negligent act which 

endangered his life and thereby committed an offence 

punishable under Section 338, IPC? 

 

6. I have carefully perused and considered the evidence brought on record and 

keenly heard the arguments advanced by the learned counsels for both sides. 

The Evidence brought forth is as under: 

 

EVIDENCE 

7. P.W.1, Ms. Pompi Sarmah, who is the Informant of this case, after having 

identified the accused at the dock has deposed that on 14.09.2017 at about 

7:30 p.m. in the evening at Kulengi Centre, when her husband tried to cross the 

road on foot, an EON car bearing registration no. AR- 01E- 8169 driven by the 

accused coming from the side of Gohpur towards Lakhimpur had hit him and in 
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consequence thereof, his right leg was broken into two and he had to undergo 

prolonged medical treatment for his injuries. Ext. 1 is the F.I.R. filed by her and 

Ext.1 (1) is her signature on it. In her cross- examination, she suggested that 

she was home at the time of the accident and as such has not witnessed it 

herself. She also stated that she had not seen the car involved in the accident. 

She lastly admitted that the case was filed only when the accused refused to 

meet the expenses incurred for her husband’s operation. 

 

8. P.W.2, Mr. Milan Sarmah, has testified that on 14.09.2017 at about 7:30 p.m. in 

the evening at Kulengi Centre, after having closed his shop for the day and 

while he was going east, an EON Car driven by the accused had hit him from 

behind. His leg was broken in the process and he had to undergo extensive 

medical treatment. During his Cross- examination, he suggested that he was 

walking on the right side of the road and that it was not crowded at the time of 

the accident. 

 

9. P.W.3, Mr. Krishna Sarmah has deposed that on 14.09.2017 at about 7:30 p.m. 

in the evening at Kulengi Tiniali, an EON car had hit Mr. Milan Sarmah from 

behind and as a consequence, his leg was broken. He added that they had 

immediately called an ambulance and took him for treatment.  In his cross- 

examination, he expressed that the victim, P.W.2, Mr. Milan Sarmah is his 

nephew and that he witnessed the accident first hand from a distance of around 

25 meters. 

 

10. P.W.4, Dr. Tilan Sonowal has deposed that on 18.09.2017 at about 3:45 p.m., 

he had examined Milan Sarmah for the injuries sustained by him in the accident 

dated 14.09.2017 at Sulengi where he observed that he had tenderness over 

the right leg and abnormal movement and also noted that his X- ray revealed 

fracture on the Tibia, Fribula bone at Distal one- third of leg. Ext. 2 is the 

medical report and Ext.2 (1) is his signature on it. When he was cross- 

examined, he suggested that injuries sustained were grievous in nature. But the 

said fact was not reflected in his medical report. 
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11. P.W.5, Retired S.I., Mr. Indeswar Gogoi in his examination-in-chief has deposed 

on 15.11.2017, when he was working as S.I. at Gohpur P.S., informant, Smt. 

Pompi Sarma had filed an F.I.R. before Gohpur Ps Case vide. FIR no 271/2017 

which was registered under Section 279, 338 IPC against the accused as the 

driver of vehicle AR- 01E- 8169. He further stated that he was entrusted with 

the investigation of the case and that after conclusion of such investigation, he 

had filed the charge-sheet under sections 279, 338 of the Indian Penal code 

against the accused. He proved the Sketch Map in Ext. 3 and the seizure list in 

Ext.4 with Ext. 3(1) and Ext.4(1) being his signatures over them. Ext 5 is the 

Charge- sheet and his signature on it is Ext. 5(1). During his examination, he 

remarked that he had failed to note the position of the vehicle in the Sketch 

map prepared by him and affirmed that the accident took place on the left side 

of the road. 

 

 DISCUSSION, DECISION AND REASONS THEREOF  

12. Point for determination no (i): Before deliberating upon this issue in depth, I 

deem it imperative to highlight the elements for an offence under Section 279, 

I.P.C. which stipulates that the accused must be driving a vehicle in a public way 

in a rash or negligent manner so as to endanger human life. It is common 

knowledge that the terms “rash” or “negligent” have not been defined in the 

Indian Penal Code. Be that as it may, a rash act can be inferred to primarily 

mean an over hasty or reckless act as opposed to a deliberate act or design. It 

basically denotes want or lack of proper care and caution and connotes an overt 

act with the consequence of risk that evil consequences might follow but with the 

hope that they will not happen.  With regards to the term “negligence”, a 

reference here may be made to the observation of the Hon’ble Supreme Court in 

the case of Ravi Kapur vs. State of Rajasthan (2012) 9 SCC 284 where the 

Hon’ble Apex court held that “‘Negligence’ means omission to do something 

which a reasonable and prudent person guided by the considerations which 

ordinarily regulate human affairs would do or doing something which a prudent 

and reasonable person guided by similar considerations would not do.” 

 

13. A plain reading of the evidence on record and viewing it in the light of the well 

construed meaning of the two terms brings to the forefront that all the witnesses 
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have failed to reflect any semblance of rashness or negligence purportedly 

exhibited by the accused, which could constitute an offence under the said 

Section. Giving impetus to such observation are largely the testimonies of P.W.2 

and P.W.3, who are the only eye witnesses to the incident with P.W.1, being 

merely hearsay and the remaining two being official witnesses. Thus, it goes 

without saying that the evidence of the two aforesaid witnesses will have a 

material bearing on the outcome of this case. However, the two eye witnesses 

failed to shed much light about the manner in which the accident had transpired. 

In view of the same, I am of the considered opinion that in the absence of any 

proof of negligence or rashness, which the prosecution in the firm opinion of this 

court has failed to establish, the accused cannot be adjudged to be responsible 

for the commission of the alleged offence. Situated thus, this point is decided 

in negative and thus goes in favor of the accused. 

 

 

14. Point for determination no (ii): The pre-requisites for an offence under 

Section 338, I.P.C. are rash or negligent act of the accused which endangers 

human life or personal safety of others and causing grievous hurt in consequence 

of such act. In the instant case, it is transparent based on the evidence adduced 

by the Prosecution, more specifically through the depositions of P.W.1, 2 and 3 

corroborated by the other witnesses that the accident resulted in grievous hurt to 

Mr. Milan Sarmah. However, taking cue from the holding of this Court in the 

foregoing point, it comes to the fore that the overt act of rashness or negligence, 

which is the sine qua non for an offence under the said section could not be 

established by the prosecution and thus the materials on record manifestly do 

not constitute an offence under the said section. In view of the same, this point 

is decided in negative and again goes in favor of the accused. 

 

DECISION 

15. Now the cardinal principle of criminal jurisprudence in India and the standard of 

proof in any criminal case is that the guilt of an accused has to be proved beyond 

reasonable doubt thereby assigning the Prosecution with the principal duty to 

prove such guilt. In the instant case, based on the holdings of this Court in the 

above points for determination, it is clear that the Prosecution has failed to prove 
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the guilt of the accused beyond reasonable doubt. It is also apparent from the 

evidence of all the witnesses that they there are no incriminating materials to 

constitute an offence which is punishable under Section 279, 338 of the Indian 

Penal Code. In light of the same, the accused person, Mr. Purna Hazarika is 

found not guilty for the aforesaid offence. 

 

ORDER 

16. In view of the above deliberations and the decision arrived therein and after 

thorough consideration of all the materials on record, the accused person, Mr. 

Purna Hazarika is acquitted under Section 279, 338 of the Indian Penal 

Code and set at liberty forthwith. 

 

17. The bail bond of the accused person and his surety shall remain in force for a 

period of 6 months from today in compliance with Section 437 (A), Criminal 

Procedure Code.  

 

18. The Case is accordingly disposed of on contest. Make relevant entry in the 

Judgment Register. 

 

19. The Judgment is pronounced in open Court in presence of the respective 

counsels for the parties. 

 

20. Given under my hand and seal of this court on this 20th day of March, 2021 at 

Gohpur.  

 

Typed by me 

 

 

         (Raj Sekhar Duara) 

          Judicial Magistrate First Class 

Gohpur, Sonitpur 
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APPENDIX 

 

PROSECUTION EXHIBIT:  

Exhibit 1: F.I.R. dated 14.11.2017 

Exhibit 2: Injury report 

Exhibit 3: Sketch Map 

Exhibit 4: Seizure list 

Exhibit 5: Charge sheet 

 

DEFENCE EXHIBIT: NONE  

 

PROSECUTION WITNESSES:  

P.W.1- Ms. Pompi Sarmah 

P.W.2- Mr. Milan Sarmah 

P.W.3- Mr. Krishna Sarmah 

P.W.4- Dr. Tilan Sonowal 

P.W.5- Retired S.I., Mr. Indeswar Gogoi 

 

DEFENCE WITNESS: NONE  

 

 

 

 

      (Raj Sekhar Duara)  

         Judicial Magistrate First Class, 

           Gohpur, Sonitpur 

 

 

 


